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QUARTERLY SYNOPSIS OF
FLORIDA CASES*
The Florida Supreme Court decided about two hundred cases during
the period reported from May 1, 1952 through September 25, 1952. Those
opinions (excluding memorandum decisions and a few others not considered
of sufficient importance to be noted here) found in 57 So.ld 737 to 60 So.2d
320 are herewith reported. In addition sixteen federal cases interpretative of
Florida law are included. These were taken from 195 F.2d 185 to 198 F.2d
272 (advance sheets from May 12, 1952 to September 22, 1952); and 103 F,
Supp. 578 to 105 F. Supp. 1023 (advance sheets from May 12, 1952 to September 15, 1952).
ADMINISTRATVE LAW. Judicial review: Certiorarito review commission's
order. By the Commission's refusal to bear evidence or make any determination as to how its order would affect the railroads, it acted unreasonably and
therefore certiorari was granted.'
Railroad and Pub. UtilitiesComm'n. The Railroad and Public Utilities
Commission may decide whether or not a party is entitled to have its telephone service restored and if so, under what conditions, but it cannot conduct a hearing on the question of whether the service should be discontinued
because of an alleged unlawful use.2
ARREST. Illegal search and seizure. To stop a person for a traffic violation and then search him hoping to find evidence for a gambling conviction
violates the privileges of the Constitution and such a search is illegal.3
Substantial grounds. Driving across the center of the road where the
center was not marked and no cars were near or approaching in any direction
does not constitute grounds for a legal arrest, and any subsequent search of
4
the person or automobile is unlawful.
ATTORNEYs. Fees. The law implies a contract between an attorney and
client if the attorney undertakes to do legal work and the court will render
him reasonable compensation. However, where there is an express contract,
it will be a question for the jury to decide the tems, nature and existence of
the same.5
BROKERS. Contracts. Standing alone, the fact that a broker served as
*This issue of the Quarterly Synopsis was written by Joseph Manners and Karl Leib
(Federal cases were prepared by Russell H. Volkema) and edited by Robert Earle Dooley.
1. Atlantic Coast Line R.R. v. United States Sugar Corp., 59 So.2d 852 (Fla. 1952).
2. FLA. STAT. C. 365 (1951) ("Anti-Bookie Law"), King v, Seamon, 59 So.2d 859
(Fla. 1952).
3. Burley v. State, 59 So.2d 744 (Fla. 1952).
4. Graham v. State, 60 So.2d 186 (Fla. 1952).
5. Lamoureux v. Lamoureux, 59 So.2d 9 (Fla. 1952).
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witness to the signatures of the vendor and vendee in a contract for sale of
land, and where this contract asserted that the commission "will be paid only
upon closing and passing of title," will not estop him from asserting a contract of employment contrary to the clause above.0
Suit to recover commission. A broker can collect his commission for a

transaction which results in a sale even though the selling price was less than
the original price sought. 7 ,
CARRIERS. Liability. In order that a carrier be deemed an insurer he
must have complete control of the property. Otherwise he is only liable for
the failure to exercise reasonable care in protecting the property from loss
or injury. 8
CONFLIcT OF LAWS. Full faith and credit: Divorce. An equity court,
when called upon to enforce an alimony decree of another state, may entertain equitable defenses in order to deternine the extent to which the court
should enforce the foreign judgment.
A Florida divorce decree does not cancel the obligation for past-due
alimony awarded in a prior New York separation decree.' 0
Res judicata. In order that full faith and credit given to a final decree
from a competent jurisdiction of a sister state act as a bar to a subsequent
action, the proper test is res judicata. Therefore, if the "precise facts"
offered by the plaintiff in the Florida action are the sam facts which were
heard and adjudged in the previous case, res judicata will control. However,
where the two causes of action are different, the judgment in the first case
only estops the litigation of issues common to both actions which had been
previously adjudicated. So, where estoppel by judgment is the appropriate
test, full faith and credit does not apply.'
The parties and the cause of action being the same in both cases, full
faith and credit was extended to the decree from a sister state and res judicata
12
applied.
CONSTITUTIONAL LAW. Equal protection. Exclusion of Negroes from
facilities operated by an agent of the state is discrimination unless the state

in fact provides facilities equal to that of the Whites. Such discrimination is
in violation of one's constitutional rights.' 3

Governmental immunity. Any county within the state is immune from

process, without its consent, in an action in personam for a maritime tort.' 4

Interpretation. The portion of the constitution' 5 concerning the duties
6. MacGregor v. Hosack, 58 So.2d 513 (Fla. 1952).
7. Parrish v. Tyre, 59 So.2d 250 (Fla. 1952).
8. Chafin v. Atlantic Coast Line R.R., 58 So.2d 185 (Fla. 1952).
9. Haas v. Haas, 59 So.2d 640 (Fla. 1952).
10. Kruvand v. Kruvand, 59 So.2d 857 (Fla. 1952).
1I. Gordon v. Gordon, 59 So.2d 40 (Fla. 1952).
12. Riehl v. Riehl, 60 So.2d 35 (Fla. 1952). Cf. Cordon v. Gordon, 59 So.2d 40
(Fla. 1952).
13. Harris v. City of Daytona Beach, 105 F. Supp. 572 (S.D. Fla. 1952).
14. Broward County, Fla. v. Wicknian, 195 F.2d 614 (5th Cir. 1952).
15. FL. CONST. Art. VIII, § 5.
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of the Board of County Commissioners to divide the county into five districts
which "shall be as nearly as possible equal in proportion to population"
doesn't mean that the five districts shall be numerically equal, but as nearly
equal as possible in the discretion of the Board. 1
Right of owner to claini homestead exemption. The legislative enact-

Inent'7 establishing a residential requirement of one year as a condition
precedent to the right of an owner to claim homestead exemption was invalidated as being in conflict with the Constitution, which grants this exemption
to every person who has legal or equitable title to principal residence property in Florida.' 8
CONTRACTs. Authoity to modify. A contract entered into by the United
States, being represented by a proper official, was deemed to be valid and the
subsequent modification agreed upon by the official and the defendant was
binding as it was in accordance with the provisions of the contract itself.'0
DAMAGES.

Determination whether liquidated or penalty. Where the

question is whether the security deposit is one for liquidated damages or
penalty, determination is one of law for the courts'0
Liquidated. If the liquidated damages to be paid or retained are to
secure the performance of covenants of widely varying importance for any of
2
which the sum is excessive, they will be regarded as a penalty. '
Penalty. If the liquidated damages to be paid or retained are the same
22
for a partial as for a total breach, they will be regarded as a penalty.
Whenever the sum to be paid or retained is held to be a penalty, the
party seeking to recover for the breach must allege and prove his actual
23
damage.
It is not conclusive that the denonination of a sum is for liquidated
damages, although it is proper for parties to provide in advance for a sum
to be paid or retained. Equity will not permit one seeking its aid to retain
payments in excess of actual damages, especially when the damages contemplated by the parties upon breach may be ascertained by some rule or pecuniary standard. If the sum is disproportionate, it will be regarded as a
24
penalty.
Legality. An awarded contract will not be declared illegal merely because one of the engineers, who helped prepare the plans for construction,
afterwards became an associate of the successful bidder or because the plans
called for a patented device controlled solely by the successful bidders.
Quantum meruit. The failure to secure a general contractor's license is
16.
17.
18.
19.
20.

Ryan v. State, 60 So.2d 188 (Fla. 1952).
FLA. STAT. § 192.121 (1951),
FLA. CONST. Art. X, § 7; Sparkman v. State, 58 So.2d 431 (Fla. 1952).
United States v. Adams Packing Ass'n, 197 F.2d 33 (5th Cir. 1952).
Stenor Inc. v. Lester, 58 So.2d 673 (Fla. 1952).

21. Ibid.

22.
23.
24.
25.

Ibid.
Ibid.
Ibid.
Hinds v. State, 59 So.2d 634 (Fla. 1952).
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not a bar, for recovery of reasonable value of services and materials based
0
on quantum meruit.2
Specific performance. Following the general rule that "the seller is
not required to furnish an abstract of title unless be specifically contracts to
do so," the court denied specific performance because the plaintiff's correspondence did not amount to an acceptance but to a counter-proposalY
COURTS. Improper charge to jury. A charge to the jury which includes
issues which have not been raised by or in the evidence constitutes reversible
2

eror.

8

Injunctions denial of. A state court is not authorized to enjoin the
maintenance of aii action under the Federal Employers' Liability Act"3 in a
sister state.3 0
Jurisdiction: Ecclesiastical matters. The dismissal of the defendant
pastor by the church was an ecclesiastical matter. However, a court of equity
will take jurisdiction upon a showing of fraud, collusion or arbitrary conduct
on the part of the church authorities 3'
CRIMINAL LAW. Burglary. Breaking, entering and the intent to steal
are the elements which constitute the statutory crime of burglary. Evidence
32
of property taken is relevant only to establish these three essentials.
Contempt: Judicial knowledge of false testimony. The trial judge admitted in the record that he did not have judicial knowledge of the falsity
of testimony given at the trial, so even though the witness' statements were
not in accord with what he had told the county solicitor earlier, he was not
subject to contempt.33
Indictment and information. An indictment which professed a wrong
person to be the owner of stolen property, will not act to jeopardize a subsequent indictment for the same crime wherein the true owner's name
appears.3 4
Presumptions. The finding of moonshine liquor on the premises of the
defendant did not prove possession which is necessary to raise the presumption "that possession by other than a licensed manufacturer shall be prima
facie evidence that such beverage has been manufactured, or is being sold,
removed or concealed with design to evade payment of the tax." 35
Procedure: Bait bonds. Having met the conditions of the bond, which
were to have the defendant appear in the Criminal Court of Record, the
surety company was not liable for the defendant's failure to appear in the
26. Wood v. Black, 60 So,2d 15 (Fla. 1952).
27. Mehler v. Huston, 57 So.2d 836 (Ma. 1952).
28. Tharp v. Mundy, 195 F.2d 987 (Fla. 1952).
29. STAT. 45 U.s.C. § 51 et seq. (1946); 28 U.S.C. § 1404(a)(1946).

30. Atlantic Coast Line R.R. v. Wood, 58 So.2d 549 (Fla. 1952).
31. Epperson v. Myers, 58 So.2d 150 (Fla. 1952).

32. Tavaloccio v. Stali, 59 So.2d 247 (Fla. 1952).
33. Mitchell v. Parrish, 58 So.2d 683 (Fla. 1952).
34. State v. Anders, 59 So.2d 776 (Fla. 1952).
35. Merrill v, State, 60 So.2d 30 (Fla 1952).
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Court of Crimes to answer one of the counts which had been transferred to
0
that courtY3
Right of rebuttal. If the defense counsel remarks to the jury regarding
the failure of his client to testify, the prosecution is allowed rebuttal on this
subject."
Recall of witness. If a recall of a witness might change a first degree
murder conviction, the trial court should not permit a mere decision of trial
procedure to impede justice 8
Self defense. Self defense is no defense for one who kills his adversary
during an altercation which was provoked by the defendant.?0'
Witnesses: State Attorney's right to interview. The State Attorney is
under no obligation to secure permission of defendant to interview those
witnesses which may have been previously subpoenaed to appear as witness
for defendant, provided that the subject matter of the interrogation be confined to the violation of any criminal law because he has the right, under
statute, 40 to question any person whom he believes to have information con41
cerning a crime.
Damages. Measure of loss. The fact that the plaintiff at the time of
the injury had no roomers in her boarding house does not preclude the presentation of such evidence because her measure of loss is her earning capacity
42
and not her actual earnings.
DECLARATORY JUDGMENTS.
Coercive powers. In an action for a declaratory judgment, the court will not exercise its coercive powers; so, where the
chief benefit sought depended on a revocation of another's license, the action
43
was dismissed.
DEFENSES. Laches: Alimony action. Having failed for fifteen years to
assert a right under a separation agreement, laches operated to preclude the
plaintiff from recovery.
DrvoRcE. Attorney's fees. A divorced woman may be awarded reasonable attorney's fees in the defense of ai action brought by her former hus45
band to have the final divorce decree modified.
Grosinds: Constructive desertion. If the plaintiff could show justification in temporarily leaving her husband, the law would cast a duty upon him
of attempting a good faith reconciliation unless such attempt would be un36. State v. All Florida Surety Co., 59 So.2d 849 (Fla. 1952).
37. FLA. STAT. § 918.09 (1951) ("... to comment on thefailure of the accused to
testify , ."). WVaid v. State, 58 So.2d 146 (Fla. 1952).
38. Hahn v. State, 58 So.2d'188 (Fla. 1952).
39. Mixon v. State, 59 So.2d 38 (Fla. 1952).
40. FLA. STAT. § 27.04 (1951).
41. Barnes v. State, 58 So.2d 157 (Fla. 1952).
42. Mullis v. City of Miami, 60 So.2d 174 (Fla. 1952).
43. Donovan v. Schott, 58 So.2d 847 (Fla. 1952).
44. Le Cain v. Becker, 58 So.2d 527 (Fla. 1052).
45. FLA, STAT. § 65.16 (1949), McNeill v. McNeill, 59 So.2d 57 (Fla. 1952).
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availing. In his failure of this duty lie would be guilty of desertion, having
suffered the other to separate.46

An attempt at reconciliation will not be sufficient to interrupt the running of the statutory period4 7 required to establish constructive desertion
unless attempt would lead the other party to believe the good faith of the
of ferA48
Procedure: Entering of decree. A divorce decree may be entered within

fourteen clays after the bill of complaint was filed because the regulation controlling this and requiring the full two weeks is a rule of court and not
jurisdictional 4
ESTATIES. Accounting. If the defendant, who had been given the power
of attorney, cannot prove that the deficit in the accounting of the estate was
caused by the deceased making gifts inter vivos, then lie will be liable to the
curator of the estate for the missing funds.50
Entireties. An estate by the entireties is created by the parties, during
their marriage, when they purchase the property from joint funds and take
the title under their joint names. Upon dissolution of this marriage, the
parties become tenants in common.,"
Es'ToPPEL. Against the state. TIo justify the doctrine of estoppel against
the state there must be exceptional or special circumstances and some posi-

tive act on the part of some state officer.5 2
EVIDENCE. Admissability. Recent separate and distinct acts of forgery
will be admitted into evidence for conviction of an act of forgery if they are
introduced to show knowledge and intent.Ya
Even though there is a limit to the admission of photographs which

show nothing more than a gory scene, but do corroborate the appellant's
testimony and show the death weapon, such admissions do not constitute
reversible error."4
Search without warrant. An immigration inspector has the power to

search vehicles for aliens without a proper warrant within a reasonable distance of an external boundary of the United States. Where an officer is
searching lawfully and comes upon aniother crime being committtd in his
presence, he may seize the evidence and testify to the violation which lie
observed.5

Cross-examination. Cross-examination by the prosecutor in regards to
numerous crimes which the defendant desired, and to which no connection
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.

Gordon v. Gordon, 59 So.2d 40 (Fla. 1952).
FLA. S'rxr. § 65.04 (1951).
Stanton v. Stanton, 60 So.2d 273 (Fla. 1952).
E'delson v. Edelson, 58 So.2d 148 (Fla. 1952).
Whipple v. Lurton, 60 So.2d 283 (Fia. 1952).
Boles v. Boles, 59 So.2d 871 (Fla. 1952).
Gay v. Inter-County Tel. and Tel. Co., 60 So.2d 22 (Fla. 1952).
Smith v. State, 59 So.2d 625 (Fla. 1952).
Thornas v. State, 59 So.2d 517 (Fla. 1952).
Kelly v. United States, 197 F.2d 162 (5th Cir. 1952).
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was shown and at the same time waving papers which he purported to be
"the record" was held to be reversible error. 0
Jury evaluation. The jury may disbelieve exculpatory remarks of the
defendant and still convict him upon the evidence furnished by the possession of the stolen goods alone, even though the prosecution does not rebut
by any evidence the falsity of the account given.5 7
Uncorroboratedtestimony of an accomplice. Uncorroborated testimony
by an accomplice may be sufficient to sustain a conviction.
FAMILY LAW. Action abolished. The statute 9 abolishing actions for
alienation of affection cannot be circumvented by bringing an action for
enticing away the husband."'
Consent to adoption. The court has power under statute6 to permit
the adoption of a child by the stepfather without the natural father's consent
2
if such evidence is present to show an abandonment by the natural father .
Custody to stepfather. After the mother died and before adoption proceedings were completed by the stepfather, the true father entered the state
and instituted custody procedings. The court held that the stepfather was
entitled to custody of the child, as deduced from the evidence, even though
3
the real father had been awarded custody by the circuit court.
FEDERAL INHERITANCE TAX.
Credit for payment of State Tax. Five
years after the filing of an inheritance tax return to the Collector of Internal
Revenue, the state tax was paid. The collector refused to give credit for the
payment because more than four years had elapsed. 4 The state refused to
refund the money as the state tax is not dependent on the actual allowance
of the credit by the federal governmentY"
FRAUD. Personalto one defrauded. A defendant may not set forth the
invalidity of a tax deed belonging to the plaintiff unless he seeks relief
against fraud.66 It was not necessary to decide whether fraud was practiced
because "fraud is personal to the one defrauded" and the fraud was asserted
by person not defrauded?
INSURANCE. Estoppel from denying notice of loss to agent. An agent
who has authority to sell and collect premiums for an insurance company,
has the authority to receive notice of loss from an insured and the insurance
company will be estopped from denying the agency.u8

56. Thomas v. State, 59 So.2d 517 (Fla. 1952).
57. Lancaster v. State, 59 So.2d 643 (Fla. 1952).
58. Land v. State, 59 So.2d 370 (Fla. 1952).
59. FLA. STAT. § 771.01 (1951).
60. Kolkey v. Grossinger, 195 F.2d 525 (5th Cir. 1952).
61. FLA. STAT. § 72.15 (1951).
62. Steets v. Gammarino, 59 So.2d 520 (Fla. 1952).
63. Browning v. Favreau, 60 So.2d 106 (Fla. 1952).
64. INT. REV. CODE § 813(b).
65. Wells v. Gay, 58 So.2d 690 (Fla. 1952).
66. Nelson v. Sullivan, 40 So.2d 114 (Fla. 1949).
67. Putzer v. 1lorneridge Properties, 57 So.2d 848 (Fla.

1952).

68. Guarantee Mut. Fire Ins. Co. v. Jacobs, 57 So.2d 845 (Fla. 1952).
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Notice: Waiver. Whenever an insurance company admits that they
will provide coverage under the provisions of the policy, they waive the notice
requirements in the contract. 9
Policies: Cancellation notice. A charge which stated that the five-day
notice necessary to cancel an automobile insurance policy must be received
was erroneous since the insurance company had complied with the tenrs of
the policy by mailing the notice.70
Requirement of proof of loss. Proof of loss is waived when an insurance
company denies unconditionally any liability for the destroyed property covered by the policy.7'
JUDGMENTS. Failure to state exact crime. A failure or omission to state
the exact crime will not render a judgment void as this failure or omission
may be supplied by reference to the rest of the record. 72JUDICIAL ADMINISTRATION.
Dismissal. When a bill is attacked on several grounds the parties have a right to know the reasons which motivated
the court. The court should be more specific and not merely dismiss "with
prejudice" without stating a reason. 73
Disciplinary proceedings. The referee in a disciplinary proceeding determines the fact of the misconduct only and recommends an appropriate
74
punishment.
Improper review. Circuit judges who sit in on appeals from the Probate
Court cannot render judgment as to the probative value of the evidence.
Such acts will constitute reversible error.75
Judges: Civil liability. A judge is not immune from civil liability if he
7
acts outside the scope of his jurisdiction. '
False imprisonment. The rule, "that whatever is sufficient to put a person on inquiry amounts in point of law to notice, provided the inquiry
becomes a duty and could lead to a knowledge of the facts by the exercise
of ordinary intelligence," applies to a municipal judge and a judgment was
entered against him for false imprisonment because of his failure to inquire
as to whether or not a bond had actually been posted. 7
Substitution of judges by governor. If the local acts which create small
claim courts make no provision for substitution of judges who might be disqualified, the governor may appoint a judge to a court that has no greater
jurisdiction than the court in which he normally presides.7 8
JURIES. Double jeopardy. A person is not subjected to double jeopardy
69. Bituminous Casualty Co. v. Oceans Touring Co., 197 F.2d 210 (5th Cir. 1952).
70. Bradley v. Associate Discount Corp., 58 So.2d 857 (Fla. 1952).
71. Guarantee Mut. Fire Ins. Co. v. Jacobs, 57 So.2d 845 (Fla. 1952).
72. Caston v. State, 58 So.2d 694 (Ma. 1952).
73. May v. ITolley, 59 So.2d 636 (Fla. 1952).
74. State v. Glover, 60 So.2d 17 (Fla. 1952).
75. In re Otes' Estate, 60 So.2d 275 (Fla. 1952).
76. Farish v. Smoot, 58 So.2d 534 (FMa. 1952).
77. Ibid.
78. FLA. STAT. § 38.09 (1951), in re Advisory Opinion to the Governor, 58 So,2d
319 (Fla. 1952).
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if he has not been indicted by the first grand jury which investigated him
and is then indicted by a subsequent grand jury on the basis of a rc-invcstigation.70
JURISDICTrIoN.
Administrative agencies. It is within the powers of the
Director of the Department of Yacht Docks and Small Craft Operations and
Facilities to give permission for the owner of a motor vessel to switch his
operations from sightseeing to deep sea fishing if such operator has fulfilled
the requirements of the city ordinance since the requirements are the same
for both occupations.80
SERvIcE. The employment of ain assistant circulation manager to promote sales in five states including Florida is not "doing business" within the
state, and personal service on him was insufficient to obtain jurisdiction
over defendant corporation."'
LABOR LAW. Notice of strike. There is no rule of law that requires an
employee to receive notice of why a strike is pcndingY'
Unlawful picketing. Picketing which has an unlawful objective such as
the forcing of a closed shop agreement may be enjoined. 3
LEciSLATION. Incorporation of land. The legislature is not precluded
from incorporating territory that has previously been approved for inclusion
within an existing municipal corporation pending a referendum not yet held.8 4
Power to create special taxing districts. The power of the legislature to
create a special taxing district for public purposes can only be invalidated if
a gross abuse of authority is shown.8
Special acts. Where the classification for legislation is population of
150,000 to 170,000 and the legislation effects the county budget commission
and no relation can be shown between the classification and the nature of
the legislation, it is a special act and unconstitutional."
LICENSEs. Liquor. The Beverage Director has the power to approve
applications for licenses to sell liquor and also may approve a transfer of an
existing license to locations which are in conformity with zoning regulations
87
enacted by the city or county governments.
Reciprocity. Under an ordinance of the City of Miami, an examination
is a prerequisite to obtaining a master plumber license. However, it is within
the discretion of the examining board whether a license from another city
79. State v. Mayo, 60 So.2d 170 (Fla. 1952).
80. Excursions, Inc. v. City of Miami, 60 So.2d 161 (Pla. 1952).
81. Polizzi v. Cowles Magazines, Inc., 197 F.2d 74 (5th Cir. 1952).
82. Hotel & Restaurant Employees' & Bartenders' Union v. Cothron, 59 So.2d 366
(Fla. 1952).

83. Ibid.
84. FLA. CorsT. Art. III, § 16, Town of Boca Ciega v. Town of Sunset Beach, 60
So.2d 184 (Fla. 1952).
85. State v. Anna Maria Island Erosion Prevention Dist., 58 So.2d 845 (Fla. 1952).
86. FLA. CONST. Art. III §§ 20, 21, Budget Comm'n. of Pinellas County v. Blocker,
60 So.2d 193 (Fla. 1952).
87. Dade County v. Overstreet, 59 So,2d 862 (Fla. 1952).
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within the county having similar requirements might be recognized and
reciprocity granted without an examination. 8
Surrender: Clear intent by holder. Without a clear intent on the part
of a certificate holder to discontinue operation of a bus service, a voluntary
cancellation of the first certificate, in order to obtain a second certificate to
allow for an increase in service, cannot operate as a surrender of that
privilege.8"
Transportation. For issuance of a certificate to operate an automobile
transportation business, the claimant must allege sufficient public necessity."
LIENS. Failure to pay fines on overloaded vehicles. The statute, which
permits the state a lien right on any overloaded vehicle if the fine is unpaid,
is valid under the police power of the state?1
Labor lien. The court, in construing a statute,9 2 decided that the lien
derived from advancing money for use in aid of borrower's farming was con3
sidered inferior to a subsequent lien for labor'
Materialman's liens: Filing of notice. Where there is privity between
the owner of property and a naterialman, a lien attaches to the property for
the value of the materials delivered and is not dependent upon the filing of
a notice of claim of lien."4
MUNICIPAL CORPORATIONS. Bond and revenue certificates. It is not
within the power of a municipality to sell certificates of indebtedness to raise
funds for the purchase of land and to erect a manufacturing plant which
would in turn be leased to a private corporation. Such an ordinance does
not serve a public or municipal purpose and as set forth in the state constitution, 5 no city shall be allowed to appropriate money for, or to loan its

credit to, any corporation.""
Bond approval by freeholders. Certificates of indebtedness need not be

approved by a vote of the freeholders if they are to be issued for a public
service and payable solely from revenues derived from service or rentals of
the utility improved or constructed or from excise taxes. Cigarette taxes to
be used for improving the city's sewage disposal system need not be approved
by the freeholders."
Defects in streets and sidewalks. While a city is not an insurer of the
motorist or the pedestrian who travels its streets and sidewalks, it is responsible for damages resulting from defects which have been in existence so long
88. Cause v. City of Miami, 59 So.2d 258 (Fla. 1952).
89. City of Miami v. South Miami Coach Lines, 59 So.2d 52 (Fla. 1952).
90. Panama City Transit Co. v. Florida Railroad & Public Utilities Commission, 58
So.2d 313 (Fla. 1952).

91. FLA. STAT. § 317.80(4) (1951), Youngblood v. Darby, 58 So.2d 315 (Fla. 1952).
92. FLA. STAr. §§ 85.01 -

85.07, 85.10, 85.22 (1951).

93. Georgia Crate & Basket Co. v. Gardner, 58 So.2d 545 (Fla. 1952).
94. FLA. STr. §§ 84.02, 84.03 (1949), Manle Industries v. Trugman, 59 So.2d 27
(Fla. 1952).
95. FLA. CONSr. Art. IX, § 10 (1951).

96. State v. Town of North Miami, 59 So.2d 779 (Fla. 1952).
97. State v. City of Homestead, 59 So.2d 742 (Fla. 1952).
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that they could have been discovered by the exercise of reasonable care, and
repaired. The fact that the plaintiff offered no evidence to the effect that
the city created the negligence is immaterial. 8
Eminent domain. The cost of extra public liability insurance by a private concern can not be passed onto the public in an eminent domain
proceeding."
Improper recordation. The fact that an error was made in the entries
in the records by a ministerial officer in complete disregard of an existing
law will offer no protection to parties that have relied upon the officer's
competence. 100
Invalid regulatory ordinance. A city ordinance is unlawful and unreasonable if the city is the sole authority to determine who may sell beer and
the city power
wine within the city limits when the state statute 0 ' only10gives
2
business
of
locations
and
sale
to regulate the hours of
Investgation of city officials by grand jury. Public officials, being trus-

tees of the people, may be investigated by the Grand Jury for laxity or incompetency of their duties when such action is instigated by the public.
Police power. The establishment of building set-back lines by municipalities frequently creates the problem as to whether this may be accomplished by the exercise of the police power or under the power of eminent
domain which allows compensation. In failing to attack the unreasonableness of the city ordinance in the lower court, it was held to have been a
proper exercise of the police power and no compensation was awarded the
property owner.' 0'
Powers: Construction restriction. The terms of a city ordinance, to
restrict construction during the winter season within seventy-five feet of
apartments, hotels, or like buildings, forced on the property owner an unjust
restriction since the benefit that would be derived by the public would not
be commensurate with the loss to be suffered by such owner.105
Refunding bonds. Reading an enactment of 1929106 together with a later

statute of 1931107 the court permitted a taxing district to issue refunding
bonds of a larger amount than the original bonds in order to cover the costs
08
and accrued interests.
Regulation of sale of liquor. A nmnicipality may exercise only the
98. MulIs v. City of Miami, 60 So.2d 174 (Fla. 1952).
99. Natural Gas & Appliance Co. v. Marion County, 58 So.2d 701 (Fla. 1952).
100. Buscher v. Mangan, 59 So.2d 745 (Fla. 1952).
101. FLA. STAT. § 562.45 (1951).
102. State ex rel. Anthony Distributors, Inc. v. Pickett, 59 So.2d 856 (Fla. 1952).
103. Owens v. State, 59 So.2d 254 (Fla. 1952).
104. City of Miami v. Romer, 58 So.2d 849 (Fla. 1952).
105. Town of Bay Harbor Islands v. Schlapik, 57 So.2d 855 (Fla. 1952).
106. FLA. STAT. § 298.52 (1949) (refunding bonds shall not exceed the anount of
original bonds).
107. FiA. STAT. § 132.02 (1949) (refunding bonds may be issued on all outstanding
indebtedness of a taxing district).
108. State v. Cladeview Drainage Dist., 59 So.2d 359 (Fla. 1952).
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power to regulate the sale of liquor as set forth in the statutes"", concerning
such power. The city may not prescribe the method of sale of liquor with a
"place of business" merely because they can prescribe the locations of the
"places of business" in which liquor may be sold. 11
NEGLIGENCE. Attractive nuisance. An employee taking a small boy on
an airbase during working hours is acting outside the scope of his employment and, as such, relieves the United States of liability for injuries resulting
from an attractive nuisance.'' 1
In order that an owner's artificial lake, pond, pool or other body of water
constitute an attractive nuisance there must be some unusual element of
12
danger or it must be so constructed as to form a trap.
Contributory negligence as actual cause. An occupant of the building
walking down a dimly lit hallway while looking at his feet and knowing that
workmen had constructed scaffolds several days prior to the accident is
conclusively guilty of contributory negligence and this is so strong that the
other party is entitled to a directed verdict.113
Guest statute. Under the Florida guest statute" 4 the mere fact that
the driver of the automobile falls asleep is far short of showing gross negligence or wanton or willful misconduct in the absence of dissipation, drinking
alcoholic beverages or going without sleeping for a long period of time." 5
Pleading. A declaration which alleged dangerous conditions, but which
failed to allege plaintiff's lack of knowledge of dangerous conditions, failed
to state a cause of action.'"8
Users of highways. The rights of motorists and pedestrians on the highways are reciprocal, and neither has a paramount right over the other. The
driver of an automobile should realize that his degree of care is higher in a
business district than on an open highway and his failure to slow down to a
reasonable speed constitutes negligence."17
Working conditions. Working conditions that have been sufficient for
the work of the plaintiff for more than ten years will not be deemed to be
negligently constructed merely because the employee is injured where in fact
u
the injury is the direct result of the plaintiff's negligence ."
PERSONAL PROPERTY.
Mortgage: Recordation. An out-of-state mortgagee who had recorded the mortgage with the proper authorities of his
state could recover damages from one who bought the burdened vehicle and
had resold it to a bona fide purchaser for value. The first buyer was put on
109. FLA. STAT. § 561.44 (1951).
110. Simpson v.Goldworm, 59 So.2d 511 (Fla. 1952).
111. Jenkins v.United States, 103 F. Supp. 131 (N.D. Fla. 1952).
112. Lonas v.West Palm Beach Water Co., 57 So.2d 881 (Fla. 1952).
113. Breau v.Whitmore, 59 So.2d 748 (FRa. 1952).
114. FLA. STAT. § 320.59 (1951).
115. Bryan v. Bryan, 59 So.2d 513 (Fla. 1952).
116. Faulk v. Parrish, 58 So.2d 523 (Fla. .1952).

117. King v.Griner, 60 So.2d 177 (Fla. 1952).
118. Loftin v. Joyner, 60 So.2d 154 (Fla. 1952).
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notice to check for possible liens because be was given an out-of-state certificate and the automobile bore out-of-state license plates.110
PRINCIPAL AND AGENT.
Misrepresentations by an employee. A bank
may be held liable for damages arising out of fraudulent misrepresentations
20
by an employee while acting within the scope of his employment.
PROCEDURE. Amendments: Pleading. The trial court erred in refusing
to allow the plaintiff to amend his declaration as the statute provides that
defects and errors in pleadings may be corrected upon application.' 2 ' "The
122
law favors liberality in amendments to pleadings."'
Appeal and Error. In order that an assignment of error be considered
there must have been a timely objection and ruling thereon by the lower
court.

23

For an appeal to be supported, the judgment must be (1) final, leaving
nothing to be done but the execution of the same and (2) entered into in124
voluntarily by the party seeking the appeal.
Excessive verdict. An appellate court will only take cognizance of an
25
excessive verdict if it is excessive in law.
Issues not raised until appeal. Whether plaintiff has failed to exhaust
his administrative remedy is an issue that will not be heard on appeal if it
20
has not been raised previously in a lower court.'
Jurisdiction. The statuteOT was construed to give the Supreme Court
jurisdiction only over an appeal from an interlocutory order and not the
right to review orders and judgments from the law courts of this state where
28
an appeal will not lie.'
New trial. For damages only, a new trial should not be granted unless
the liability of the defendant is clearly show. ' Order lust be final. A decision which leaves nothing to be done but
the enforcement of the judgment is deened to be "final" for purposes of
appeal, but an order merely striking one of the defenses and granting leave
30
to amend is not final.
Order which is appealed. In reviewing cases on appeal, the Supreme
119. McQueen v. M. & I. Finance Corp., 59 So.2d 49 (Fla. 1952).
120. Gartner v. American Nat'l Bank of Jacksonville, 58 So2d 705 (Fla. 1952).
121. FLA. STAT. § 50.20 (1949), repealed, Fla. Laws 1951 c. 26962, § 1.
122. Twyman v. Livingston, 58 So.2d 518 (Fla. 1952).
123. larksey v. Daniels, 58 So.2d 516 (Fla. 1952).
124. Hoskins v. Jackson Grain Co., 59 So.2d 24 (Fla. 1952).
125. Atlantic Coast Line R.R. v. Pidd, 197 F.2d 153 (5th Cir. 1952).
126. Town of Surfside v. Normandy Beach Development Co., 57 So.2d 844 (Fla.
1952).
127. FLA. STAT. § 59.45 (1951) ("If an appeal be improvidently taken where the
remedy might have been more properly sought by certiorari, this alone shall not be a

ground for dismissal; but the notice of appeal and the record thereon shall be regarded
and acted on as a petition for certiorari duly presented to the Supreme Court".).
128. Hensley v. Palmer. 59 So.2d 851 (Fla. 1952).
129. Remsberg v. Mosley, 58 So.2d 432 (Fla. 1952).
130. United States Sugar Corp. v. Atlantic Coast Line R.R., 196 F.2d 1015 (5th Cir.
1952).
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Court is interested in the order appealed from and not the reasons for the
conclusions which were reached.' 3'
Prejudicial remarks by court. It shall constitute reversible error if the
judge makes any remarks in the presence of the jury which would show his
132
opinion of the defendant in a criminal action.
Re-trial. In a garnishment proceeding where the only issue to be decided was whether or not the insured's policy had been avoided for the
failure of the insured to cooperate, it was reversible error to pennit the plaintiff to retry the damage suit to prove that the case was so strong that the
plaintiff sould have obtained a judgment even if insured had testified. The
issue should have been decided on the materiality of the non-cooperation and
not on the immateriality of the non-cooperation. 13
Time. After a final judgment has been entered, the statutory period
under which an appeal may be taken continues to run even though a petition for rehearing and a motion to file third amended declaration are initiated.'
A motion for a new trial made within the time provided by law tolls
the running of the sixty day period allowed for an appeal until such motion
for new trial is disposed of by the trial judge. 13 5
Appeal for mistrial. An order denying a motion for entry of a judgment
in accordance with a motion for directed verdict made and entered after a
mistrial, is not appealable under provisions of the statutes,' 0 even though
such order expressly provides for a new trial since such an order is not a
37
final judgment."
Compulsory counterclaim: Defendant's action must retain separate
identity. Actions may be consolidated unqualifiedly under compulsory
counterclaim statute." However, in the instant case, the results of consolidation would have destroyed the separate identity of the defendant's action
for the purposes of trial.'3 9
Death of co-plaintiff. A personal representative should be appointed
for a co-plaintiff who dies pending suit to recover personal property in order
to protect and preserve the interest of the estate of the deceased. 40
Declaratory judgment. A declaratory judgment will not be given when
it is apparent that the relief sought is a money judgment. Such issues should
be settled in a court of law and the parties are entitled to a jury.' 4 '
Defective return by sheriff. Errors made on the face of a return by a
131.
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sheriff will not constitute reversible error, because it is provided by statute' 4 2
that "most any defect" may freely be amended. 143
Deputy sheriff acting as bailiff. If there is no conflict of evidence upon
material questions it does not constitute reversible error to permit a deputy
sheriff to act as bailiff and take charge of the jury unless he acts in a preju44
dicial or hostile manner against the accused.
Federal: Diversity of citizenship. When a suit on an assigned note
is not based on the promise to pay but on an extension agreement, the residence of the last parties to the agreement determines the jurisdiction. A
suit may be based on diversity of citizenship notwithstanding the original
14
parties were of the same jurisdiction.
Improper motion. The court commits reversible error if it dismisses a
cause of action on a motion of its own that the action is barred because of
the statute of limitations, unless the defendant sets forth the defense in an
14
affirmative manner.
Joinder of actions. Causes of action arising between the same parties
may be joined and the monies sought may be aggregated to give the court
jurisdiction, if the claims are related to one another. 147 Several complaints
of overcharges of freight rates are of such a nature that they may be joined
in order to give a court jurisdiction.' 1
Judgments: Estoppel. Estoppel by judgment will apply where the
cause of action in the second suit is different from that in the first. The
judgment in the first action will act as an estoppel to particular rights, facts
or issues "actually litigated and determined ...or were necessarily involved

149
in the conclusions there reached."'
Res Judicata. The qoctrine of res judicata extends to all matters determined in a prior trial as well as to those which could have been litigated in
the same action. 150
Mandamus. Mandamus cannot control an official who has discretionary authority unless that authority has been abused or used illegally.' 5'
Motion for a new trial. The rule applying in a motion for a new trial
that "the party calling the motion up for a ruling shall give his adversary
three days' notice of the time and place that the same will be heard"'' re-

pealed the former ". .

with three days' notice of the time and place that

53
the same will be presented and heard."'
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Time. A motion for leave to serve opposing affidavits should be made
at least ten days before the time fixed for the hearing, however, if the party
opposing the motion which necessitates the hearing can show that he cannot
present by affidavit facts essential to justify his action, he may be afforded
154
relief.
Motion to dismiss. A motion to dismiss accepts as true all facts well
pleaded; so where the complaint presents a factual issue, a necessity for
trial arises. "'
New trial. The trial court can, in its judicial discretion, grant a new
trial because of its own faulty or incorrect charge.',,!
Nonsuit. Plaiitiffs are not entitled to a nonsuit as set forth in Rules
of Common Law of Florida,' 5 7 if the ruling of the court, based on the defense, would be preclusive of recovery by the plaintiff under any circumstances on the cause of the action stated.'-'
Peremptory Writ: Discrimination in state schools. A Negro attempting to gain admission to a law school which is tax supported, but operated
exclusively for White students, shall not be given a peremptory writ unless
he can show that he has applied for admission to the tax-operated law school
maintained exclusively for Negroes and that the education offered to the
Negroes is not equal to that offered the White students."01
Process: Substituted service. Statutes dealing with substituted service
are strictly construed. Service must be made by an authorized officer of the
law. Service by registered mail on the agent, such as the Secretary of State,
is not allowed.' 60
Removal of defects. Although a corporation loses its ability to bring
suit if it becomes delinquent in payment of taxes, a, suit which was filed before the delinquency existed but not dismissed before the taxes were paid,
shall not be dismissed on motion because the payment of delinquent taxes
immediately cures the defect.'"
Severance of parties. The refusal to grant a motion for severance of
joint defendants even though evidence show one of the parties not to be
connected to the crime, does not constitute reversible error.16 2
Sufficiency of indictment. The use of the words "then and there" as
modifiers of the adjective "present" sufficiently satisfy the indictment of
accusing a person as a principal since the accused must be stated to be at
63
the scene of the crime.
154. FED. R. Civ. P. 56, Surkin v. Charteres, 197 F.2d 77 (5th Cir. 1952).
155. John Walker & Sons v. Tampa Cigar Co., 197 F.2d 72 (5th Cir. 1952).
156. F.E.C. News Co. v. Pearce, 58 So.2d 843 (Fla. 1952).
157. FLA. STAT. Common Law Rules, Rule 35(b) (1951).
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Time to make motion. Unless a motion to reinstate is made within

one month, an order of dismissal becomes final and the jurisdiction of the
court comes to an end. 16 4
Waiver. An injured party may waive his right to sue in tort and base

his suit upon a breach of contract if the matter out of which the cause of
action arises concerns both contract and tort."a
Writ of Prohibition. A writ of prohibition will not be issued in anticipation that the court is about to commit an error. Any proper method of
review or appeal is the only remedy after the error is committed.166
REAL PROPERTY. Caveat emptor. "Let the buyer beware" is applicable
where the plaintiff-purchaser had ample opportunity to inspect the premises
and failed to do so because he relied on the broker's "puffing" that the
house was in sound condition. 6 7
Encroachments. The present holder of a lot upon which there is an
encroachment is entitled to have his title and rights determined by declaratory judgment even though the encroachment has existed for a long period
of time and the plaintiff's property has passed through the hands of several
title holders. 6 8
Loss of homestead. Once a homestead has been established, the only
way it can be devised is by abandonment by the family or by alienation in
the manner provided by law.'"0
Quiet title suit: Adverse possession. A quiet title suit by a tax deed
holder in adverse possession for over seventeen years was allowed against a
grantee from a former legal owner. 70 The court declared the defendant
was guilty of laches and the four year statute of limitations applied.' 7 '
Restrictive covenants. Restrictive covenants containing one section
concerning the kind of a building that may be erected and a modifying
section relating to the use of the building after its erection, preclude the
construction of a church even though that particular type of building is not
listed in the modifying section as particularly prohibited. The covenants
must expire by their own terms and limitations and are not subject to change
by the court.'7 2
Rule in Shelley's Case. A deed which conveyed land "to have and to
hold the same for the term of his natural life and at his death, the title to
and the property . . . to invest in fee simple forever" gave the grantee a fee
164. FLA. STAT. § 45.19 (1951), Ivy H. Smith Co. v. Moccia, 59 So.2d 629 (Fla.
1952).
165. Holbrook v. City of Sarasota, 58 So.2d 862 (Fla. 1952).
166. Hendry v. Lewis, 59 So.2d 854 (Fla. 1952).
167. Davis v. Dunn, 58 So.2d 539 (Fla. 1952).
168. F. STAT. § 87.01 (1951), May v. Holley, 59 So.2d 636 (Fla. 1952).
169. Beck v. Wylie, 60 So.2d 190 (Fla. 1952).
170. Putzer v. Horneridge Properties, 57 So.2d 848 (Fla. 1952).
171. FLA. STAT. § 196.06 (1951).
172. Bucklew v. Trustees Bayshore Baptist Church, 60 So.2d 182 (Fla. 1952).
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simple title because it was recorded before the rule in Shelley's Case was
173
abolished by statute.
Separation agreement. Under a property settlement agreement, the
plaintiff was to receive one-half of the net profits realized from sale of real
property and even though the sale took place fifteen years after the signing
of the agreement, she could recover as she was not guilty of laches because
4
this was the first opportunity to assert her rights.Y
Sub-letting. A lease which provided that first tenant use premises for
sale of ladies apparel, rent being contingent in part on amount of gross sales,
and also provided for sub-letting, on condition that second tenant's business
not interfere with others established within the building, allowed sub-tenant
to conduct a business different from that operated by first tenant." 5
Warranties. The existence of a public easement for a highway on or
across property conveyed with statutory warranties of deed" 6' is not a breach
of those warranties because there is an implied reservation or exception concerning such warranties." 7
SALES. Real estate brokers. In deciding the question of which real
estate broker procured the purchaser, the court will presume the second
broker to be the procurer if the offer received by him is higher than that
received by the first broker.17 8
STATUTES. Evidentiary value. The state does not have to establish an
agency relationship in order to convict employees of the operator of a gambling room. The effect of the statutes' 78 against the operation of a gambling
room is to designate as principals all parties involved18
Illegal search and seizure. Even though an officer of the law can search
a bar without a search warrant, 8 this privilege does not extend to an adjoining residence and his failure to show a search warrant, which he had in
his pocket, will constitute illegal search and seizure if he enters the house
82
and obtains evidence.'
Interpretationfor enforcement. Unless the regulation is to the contrary,
the distance contemplated by statute or city regulation prohibiting the granting of a license for the sale of intoxicating liquors within a certain distance
of a named institution or place must be measured in a straight or air line, and
not the distance required by a pedestrian to gain entrance into the build83
ing.'
173. FLA. STAT. § 689.17 (1951), National Turpentine & Pulpwood Corp. v, Mills,
57 So.2d 838 (F1a. 1952).
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Justice of the peace. Tle statute which vests justice of the peace with
jurisdiction up to $300184 is invalid because it violates the constitutional
limitation on jurisdiction. 1' 5
TAXATION. City tax on purchase of specific commodities. Under a statute which empowered the cities and towns to enact ordinances imposing
taxes on purchases of specifically named commodities, 5t 0 the tax is upon the
purchaser of the commodity, and it does not matter from whom it may be

purchased.

' st

Documentary Stamp Tax. A Florida corporation will still be liable for
the tax for issuance of new stock" 8 even though the reorganization meetings
and transactions took place out of the state.18 9
\Vhether or not new capital or earned surplus is added to a reorganized
corporation whereby new90 stock is issued, the corporation shall be liable for
documentary excise tax.'
A corporation, which received an old stock certificate, which had been
sold, transferred or assigned, and would not complete the transaction until
it had issued a new certificate, is indeed active in the transfer and therefore
liable for documentary excise tax.' 9 '
Soft drink bottles. The purchase of new bottles and cases by the bottler
of soft drinks shall be classified as a "retail sale" since they are sold to custoimers, even though they will be bought back by the bottler if returned in
good condition, and shall be assessed as such for tax purposes. 9 2
TORTS. Contributory negligence. In an action where both plaintiff and
defendant railroad are negligent, contributory negligence is not a complete
bar to recovery, however the amount is reduced in a direct proportion that

plaintiff's negligence bears to the combined negligence resulting in the
tort.

10 3

Liability of joint tort-feasors. If two or more wrongdoers contribute to
the injury of another by concurrent acts which cause damages that are inseparable, they are joint tort-feasors and become jointly and severally liable.

So, when one of the negligent parties completely satisfies the damages
arising from the injury in consideration for his release from liability, this

release will also operate to discharge all the others who are liable.' 04
184. Fla. Laws, 1943, c. 21915, as amended Fla, Laws 1945, c. 22647, Fla. Laws 1951,

c. 26667.
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Malicious prosecution. A person seeking to commence a civil proceeding to recover certain illegally gained monies, and later aiding in the criminal
prosecution by signing a blank warrant and giving necessary data, cannot
plead innocence as a defense to a malicious prosecution suit brought when
the criminal prosecution fails. 1 5
Wrongful death action. A minor child is entitled to damages for the
wrongful death of his father even though the father was not contributing to
the child's support prior to his death. 90
TRIUE MARKS. Equitable protection. A word or emblem which has be-

come an integral part of a business or organization is protected by the law
and others will be enjoined from appropriating or using a similar symbol
which might confuse the public.' 7
VILLS. Mutual and reciprocal. An oral agreement entered into by a
husband and wife creating an estate by the entireties of all their property
and the execution of mutual and reciprocal wills making their daughter
devisee, was not binding upon the wife as the agreement was made before
the enactment of the Married Woman's Emancipation Act.'0 8
WORKMEN'S COMPENSATION. Interpretation. The phrase in the 'Workmen's Compensation Act, 09 "minors whether lawfully or unlawfully employed" refers only to minors who are unlawfully employed, but who could
lawfully be employed. Therefore, minors who are unlawfully employed and
under no circumstance could lawfully be employed will not be covered by the
200
act and the employer cannot plead it as a defense.

Operation refused. When an operation is considered to be serious or
major and the injured party is informed of the possible consequences and he
is afraid to undergo such an operation his refusal to submit will not defeat
his right to workmen's compensation.2 0'
ZONING.

Inspection of charter provisions. At no time has the State

Beverage Director the right to examine charter provisions of the city or
county governments in order to determine whether zoning regulations were
202
enacted properly.
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